


DECLARATION OF ERWIN CHEMERINSKY

I, Erwin Chemerinsky, declare under penalty of perjury as follows.

I 1/'

1

2

3 1. I am the Founding Dean of the University of California at Irvine School of Law.

4 Prior to my appointment as Dean, I held faculty chairs at Duke Law School and the Gould School of

5 Law at the University of Southern California. My areas of expertise are in constitutional law, federal

6 practice, civil rights and civil liberties, and appellate litigation. I am the author of six books, including

7 Constitutional Law: Principles and Policies (Aspen Law & Business 3d ed., 2006) (a one-volume

8 treatise on constitutional law); Constitutional Law (Aspen Law & Business 2d ed., 2005) (a casebook);

9 and Interpreting the Constitution (Praeger 1987). I have written more than 100 published law review

10 articles. 1served as chair of the elected Los Angeles Charter Reform Commission, which was tasked
'\

11 with drafting a new city charter that was adopted by the voters in 1999. I also have regularly argued

12 appellate cases, both criminal and civil, in the Supreme Court, federal courts of appeals and state

13 supreme courts.

14 2. Legal scholars disagree about the effect ofProposition 8, if passed by the voters,

15 on marriages of gay and lesbian couples that were validly entered before the election. Some believe

16 the initiative would render such marriages invalid. Others, however, believe that the courts are

17 unlikely to rule that Proposition 8 has retroactive effect. Myown view is that it would not affect

18 marriages that existed at the time it was adopted. The general rule is that a substantive change in the

19 law does not have retroactive effect unless that is clearly stated in the law. Proposition 8 does not

20 expressly address retroactivity and therefore is likely to be interpreted to apply only prospectively to

21 prevent future marriages. Moreover, retroactive application would raise serious Due Process and

22 Contract Clause concerns if used to take away a couple's vested rights in the marriage. At the very

23 least, ifProposition 8 were to pass, the courts undoubtedly will be required to resolve this disputed

24 issue, and the outcome would be far from certain.

25 I declare under penalty of perjury under the laws of the State of California that I have

26 personal knowledge of the foregoing except for those matters set forth on information and belief, and if
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called upon to do so 1 could and would so testify. Executed this z,¥ day of July. 2008, at

{ r-\.((~ • California.

~~C~~4-
Erwin Chemerinsky -~-

(000616S0) .
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PROOF OF SERVICE

On July 29,2008,1 served a true copy of the following document(s):

Declaration of Erwin Chemerinsky in Support of
Petition for Writ of Mandate

I, the undersigned, declare under penalty of perjury that:

1 am a citizen of the United States, over the age of 18, and not a party to the within

cause or action. My business address is 201 Dolores Avenue, San Leandro, CA 94577.

Attorneys for Respondent Secretary ofState
Debra Bowen and Real Party in Interest
State Printer GeoffBrandt

Attorneysfor Real Parties in Interest .
Ron Prentice, Rosemarie "Rosie" Avila,
Bishop George McKinney, Dr. Jane Anderson,
MD., Robert Bolingbroke, and Jeralee Smith

BY UNITED STATES MAIL: By enclosing the document(s) in a sealed
envelope or package addressed to the person(s) at the address above and

D depositing the sealed envelope with the United States Postal Service, with
the postage fully prepaid.

D placing the envelope for collection and mailing, following our ordinary
business practices. 1am readily familiar with the businesses' practice for
collecting and processing correspondence for mailing. On the same day
that correspondence is placed for collection and mailing, it is deposited in
the ordinary course of business with the United States Postal Service,
located in San Leandro, California, in a sealed envelope with postage
fully prepaid.

BY HAND DELIVERY: By enclosing the document(s) in a sealed envelope or
package addressed to the person(s) at the address above and hand-delivering the
sealed envelope to the addressee.

BY OVERNIGHT DELIVERY: By enclosing the document(s) in an envelope
or package provided by an overnight delivery carrier and addressed to the
person(s) at the addresses listed. 1 placed the envelope or package for collection
and overnight delivery at an office or a regularly utilized drop box of the
overnight delivery carrier.

D

D

on the following party(ies) in said action:

Christopher E. Krueger
Senior Assistant Attorney General
Jennifer K. Rockwell
Deputy Attorney General
Office of the Attorney General
1300 "I" Street, Suite 1740
Sacramento, CA 95814
Phone: (916) 324-5437
Fax: (916) 323-2137

Andrew P. Pugno
Law Offices of Andrew P. Pugno
101 Parkshore Drive, Suite 100
Folsom, CA 95630
Phone: (916) 608-3065
Fax: (916) 608-3066
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July 29, 2008, in San Leandro, California.
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BY MESSENGER SERVICE: By placing the document(s) in an envelope or
package addressed to the person(s) at the addresses listed and providing them to a
professional messenger service for service.

BY FACSIMILE TRANSMISSION: By faxing the document(s) to the
person(s)at the fax numbers listed based on an agreement of the parties to accept
service by fax transmission. No error was reported bythe fax machine used. A
copy of the fax transmission is maintained in our files. .

BY EMAIL TRANSMISSION: By emailing the document(s) to the persorus) at
the email addresses listed based on a court order or an agreement of the parties to
accept service by email. No electronic message or other indication that the
transmission was unsuccessful was received within a reasonable time after the
transmission.

I declare, under penalty ofperjury, that the foregoing is true and correct. Executed on
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