
































































anything to do whatsoever with matters of "everyday life," "emergency situations," or "the

security that spouses provide one another," the Opponents' ballot arguments are legally false and

clearly not prejudicial:

Of the last two differences, one is beyond the reach of California law, and the other is

The Supreme Court Has Expressly Rejected Characterizations Of The
Domestic Partners Act, Like The Opponents' Ballot Arguments Here, That
Attempt To "Inaccurately Minimize" The Scope And Nature Of The Benefits
And Responsibilities Of Domestic Partnership.

2.

• Although an unmarried man and woman living as spouses may enter a "confidential
marriage" in which the marriage certificate and dateof the marriage are not available
to the public (Fam. § 500 et seq.), there is no similar provision for domestic partners.

misleading.

• To protect the federal tax-qualified status of the CalPERS long-term care insurance
program, long-term care plans may provide coverage for a state employee's spouse,
but cannot cover an employee's domestic partner. "This same disparity, however,
would exist even if same-sex couples were permitted to marry under California law,
because for federal law purposes the nonemployee partner would not be considered a
spouse. (See 1 U.S.C. § 7.)" (In Re Marriage Cases, 43 Ca1.4th at 805, :En. 24.)

• Although a small $1000 property tax exemption is available to an "unmarried spouse
ofa deceased veteran" who owns property valued at less than $10,000 (Cal.Const., art.
XIII, § 3,subs. (0) and (P)), the difference is not prejudicial because "a homeowner
may not claim both this exemption and the more generous homeowner's exemption on
the same property... and the homeowner's exemption is available to both married
persons and domestic partners." (In Re Marriage Cases, 43 Ca1.4th at 805, :En. 24.)

Because none of these statutory differences relate to the substantive rights that come with

marriage and domestic partnership under California law, and especially since none of them have
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21 In this case, the Opponents' ballot arguments refer to "ambulances...hospital rooms, and

22 ... life-and-death decisions", and conclude that: "IN EVERYDAY LIFE, AND ESPECIALLY IN

23 EMERGENCY SITUATIONS, DOMESTIC PARTNERSHIPS ARE SIMPLY NOT ENOUGH.

24 Only marriage provides the certainty and security that people know they can count on in their

25 times of greatest need." (Ballot Argument Against Proposition 8, Petition, Exh. 12, p. 2; see also

26 Rebuttal to Argument in Favor ofProp 8, Petition, Exh. 11, p. 1.) These statements are legally

27 false and materially misleading because none of the few non-substantive differences described

28
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above (Section C.1., supra) result in any less protection for registered domestic partners than is

provided to married spouses in ambulances, hospital rooms, life-and-death situations, or any other

"times of greatest need". There simply is no legal connection.

In In Re Marriage Cases, the Supreme Court characterized this very argument (also made

in that case by Equality California, a Real Party in Interest here) as an attempt to "inaccurately

minimize[] the scope and nature of the benefits and responsibilities afforded by California's

domestic partnership law." (In Re Marriage Cases, 43 Ca1.4th at 807 (emphasis added.) In fact,

the Supreme Court's rej ection of this inaccurate characterization of the legal rights of registered

domestic partners applies directly to the present case where the Opponents make the same claims

ofunequal legal rights and obligations:

The broad reach of this legislation extends to the extremely
wide network of statutory provisions, common law rules, and
administrative practices that give substance to the legal
institution of civil marriage, including, among many others,
various rules and policies concerning parental rights and
responsibilities affecting the raising of children, mutual duties of
respect, fidelity and support, the fiduciary relationship between
partners, the privileged nature of confidential communications
between partners, and a partner's authority to make health care
decisions when his or her partner is unable to act for himself or
herself. These legal rights and responsibilities embody more than
merely the "material" or "tangible" financial benefits that are
extended by government to married couples. As we explained in
Koebke, supra, 36 Ca1.4th 824, 843, 31 Cal.Rptr.3d 565, 115 P.3d
1212: "[T]he decision ... to enter into a domestic partnership is
more than a change in the legal status of individuals.... [T]he
consequence[ ] of the decision is the creation of a new family
unit with all of its implications in terms of personal
commitment as well as legal rights and obligations."

(Id. at 807-808.)

It should be noted that Petitioner does 110t challenge any of the Opponents' ballot

statements regarding the "dignity and respect" that come with marriage. That is a fair point. But

24 . with regard to the false claims that registered domestic partners are still denied substantive legal

25 rights under California law that can only come with marriage, by clear and convincing evidence

26 those arguments simply do not reflect the current state of the law in California now that domestic

27 partners have legislatively achieved "the full range oflegal rights, protections and benefits, as

28 well as all ofthe responsibilities, obligations, and duties to each other, to their children, to third
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1 parties and to the state, as the laws of California extend to and impose upon spouses."

2 (Stats.2003, ch. 421, § 15.)

3 D. A Writ May Issue Because It Will Not Interfere With The Conduct Of The Election.

4 By filing this action shortly after Respondent Secretary of State released the subject ballot

5 materials for public inspection, and seeking an expedited hearing on the merits, Petitioner has

6 done everything possible to avoid substantial interference with the conduct of the election. Relief

7 in this case will not substantially interfere with the printing and distribution of the ballot

8 pamphlet, inasmuch as the general purpose ofProposition 8 is clear and unambiguous on its face,

9 the scope of changes sought in the ballot materials is minimal, the legal issues are clear and

10 depend on little or no determinations of fact, and there is adequate time for this Court to hear and

11 determine the merits prior to the submission ofmaterials for printing in the ballot pamphlet.

12 Thus, there is ample evidence that Respondent and State Printer would not be substantially

13 disrupted in the performance of their duties if this court grants relief in an expedited fashion.

14 CONCLUSION

15 The equitable nature of mandamus relief is broad in nature and the court may fashion

16 whatever remedy is necessary to do justice. In this case, the equities clearly favor relief to ensure

17 that the Ballot Title and Summary, and Ballot Label, for Proposition 8 is a "true and impartial"

18 statement of the general purpose of the measure, and that the misleading and false statements of

19 California law be removed from the Opponents' ballot arguments. Failure to grant the requested

20 relief in this case would certainly influence the result of the election in an improper manner,

21 therebyharming the integrity ofthe entire electoral process.

22 For the reasons stated above, Petitioner respectfully requests that this court enter judgment

23 directing the Clerk of the Court to issue the requested preemptory writ ofmandate.

24 Dated: July 26, 2008
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Respectfully submitted,

LAW OFFICES OF ANDREW P. PUGNO
ANDREW P PUGNO
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